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Introduction

On behalf of the Equal Pay Today campaign, an innovative collaboration of national, regional,
and state-based women's legal advocacy, worker justice groups, social justice organizations and
researchers, Equal Pay Today member organizations — Equal Rights Advocates, the Institute for
Women’s Policy Research, the National Women’s Law Center, and the National Partnership for
Women & Families — and the undersigned groups, we thank you for allowing us to submit
comments on this proposed rule. The 45 undersigned civil rights, gender justice, worker’s rights,
and research organizations submit this comment in response to the proposed rulemaking by the
Office of Personnel Management (“OPM”) addressing pay equity in governmentwide pay
systems. As advocates for fair pay, we strongly support the proposed rule and commend the
federal government for leading the way as a model employer in addressing an important civil
rights issue impacting the pay of millions of federal workers.

I. Overview in Support of the Proposed Rule

The proposed rule seeks to ban the use of salary history during recruitment, hiring, and the
setting of a starting wage for federal employees. Substantial research shows that banning reliance
on prior salary history in pay setting can play a part in decreasing gender and race-based wage
gaps, and can result in salary increases for women and people from historically marginalized
communities.! Allowing employers to ask about an employee’s prior salary history, and using
their prior salary to determine an employee’s base pay reinforces wage gaps. Women and people
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from historically marginalized communities often face discrimination in their jobs, reflected in
lower salaries than non-Hispanic, white men. When employers base a new employee’s salary off
of their prior salary this results in pay discrimination and artificially depressed wages being
carried forward from job to job.

As such, we, the undersigned organizations, support the proposed rule. Throughout this comment
we will illustrate the harm perpetuated by using prior salary history to determine a new salary,
and why prohibiting the consideration of salary history in pay setting promotes greater equity in
pay. Furthermore, we support OPM’s determination that pay determinations cannot be based on
employees’ voluntary disclosure of their salaries to government employers. We further urge that
OPM make clear that pay can also not be set based on consideration of competing offers, as this
could undermine efforts to create a pay system that does not perpetuate biased pay decisions
from external employers.

We applaud OPM and the federal government for taking steps to promote equitable pay among
federal employees. As a result of the federal government’s pay practices, including documenting
its pay gap data and providing transparency in pay, the gender wage gap is already consistently
lower in the federal government than in the private sector.” The federal gender pay gap sits at
5.6%° with a 6% pay gap for Executive Branch employees.* Long before states such as
California and Maryland passed laws requiring the private sector to provide salary ranges for job
openings, the federal government listed salary ranges publicly. These transparent policies have
helped lead the federal government to have a smaller wage gap than other sectors.

Yet the banning of prior salary history remains necessary to continue to eliminate bias in salary
setting, especially as employees move from private for-profit and non-profit sectors and other
sectors to enter federal government work. If the government were to use prior salaries to
determine new pay, then their salaries would still reflect the inequities women and people from
historically marginalized communities experienced in other sectors. As such, we appreciate the
transparency in the government and commend the federal government’s efforts to be a model
employer. We hope that banning prior salary history will promote similar actions in other
industries, especially ones in which gender and race-based wage gaps are wider.

IL. Use of Prior Salary History Can Perpetuate Discrimination and Race and Gender
Wage Gaps

As OPM indicates in its proposed rules, the practice of determining salary based on prior salary
history contributes to the persistent gender wage gap. Sixty years after the passage of the Equal
Pay Act, women are still paid less than men, and these gaps are particularly pronounced for
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women of color.” This wage gap begins early, as women frequently start their careers earning
lower salaries than men, and tends to compound throughout their working lives. Research shows
that women earn less than men starting just one year out of college, even when controlling for
factors like major, occupation, and hours worked.® These gaps are exacerbated over time in part
because such initial underpayment grows in absolute terms every time a subsequent salary
increase is set as a percentage increase of the prior salary. Occupational segregation also
depresses women'’s salaries, as women are more likely to be impacted by lower salaries in
predominantly female industries.’” Reliance on salary history in pay setting particularly harms
women who shift from predominantly female fields to other industries, including shifts from the
non-profit human services sector, where comparative salaries are substantially lower than for
workers in both public and other private sector fields as a result of structural racism and the
undervaluation of women’s work.?

Over their lifetimes, women are also more likely to have to take time out of the workforce for
care-related reasons, since societal norms still lead to women taking on the majority of this labor,
and these gaps in employment tend to result in lower earnings when they return.” Moreover,
irrespective of time out of the labor market, women who are mothers face earnings and labor
market penalties compared to others, factors that were exacerbated during the COVID-19
pandemic.' When employers determine pay based on the prior salaries of candidates, a new
female employee is likely to carry forward prior pay differentials with their male counterparts
who already earn more than they do.!! The practice of seeking salary history from job applicants
and relying on it to set a new employee’s pay rate perpetuates historical discrimination and wage
inequalities across the occupational spectrum.

While there are many complex and interrelated factors that contribute to the pay gap, prior salary
history is one of them.!? In fact, research on employers’ self-analysis of pay within their
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workforce has found the use of salary history to be a key driver of gender wage gaps. '
Prohibiting reliance on salary history in pay setting recognizes that an employee’s salary history
is not an objective measure of a worker’s value.'* It is an inaccurate proxy. The use of prior
salary to set pay reflects and perpetuates the flawed assumption that an applicant earning a lower
salary is of lower quality than an applicant with a higher salary.'’ It leads a new employer to
make false assumptions about applicants that reaffirms previous discrimination.

In a survey of US workers, about half reported that employers had learned about their past pay
before making the offer that led to their current job.!® Setting starting pay based on prior salary is
not just a one-time decision: it affects a worker’s subsequent raises, bonuses, promotions, and
retirement savings, as well as any other factors that may be tied to their starting salary.!”
Changing to a more equitable system, based on objective factors measuring the value of the job
and the skill and experience of the applicant, can therefore produce long term benefits for women
and people from marginalized communities.

III.  Prohibiting Consideration of Salary History in Pay Setting Promotes Greater
Equity in Pay

As of April 2023, 21 states and 22 localities have enacted laws to prohibit employers from
seeking or relying on a job applicant’s salary history to set pay.'® Numerous research studies on
the impact of these laws show that they are already helping to narrow gender and racial wage

gaps.

For example, an April 2020 study in California shows that when employers were prohibited from
seeking or relying on a job candidate’s prior salary, the overall gender wage gap narrowed as a
result, primarily due to increased earnings for women.'® Another study analyzed the effects of
recent state salary history bans and found that employers posted wages more often and increased
pay for job changers, particularly for women (a 6.2% increase) and workers of color (a 5.9%
increase).?’ For workers of color, this 5.9% increase in their wages accounted for a 68%
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reduction in the pay gap between white workers and non-white workers who changed jobs.?!
Additionally, the researchers concluded that these increases accounted for most of the residual,
or unexplained, pay gap that is likely attributable to discrimination or other gender and racial
disparities. The researchers concluded that the impact of salary history bans showed that women
and workers of color had been paid less for reasons unrelated to their productivity?? and that the
use of salary history in bargaining can perpetuate discrimination.?

A salary history ban will also likely improve the hiring process for the federal government.
Research shows that when employers are not able to rely on salary history to make pay
determinations, they collect more information from applicants and ask more substantive and
probing questions to evaluate the applicant for the job.?* The proposed rule allows agencies
ample flexibility to determine an employee's pay based on superior needs and special
qualifications that are job-related. By removing salary history as a permissible factor to set pay,
OPM incentivizes agencies to examine more closely a candidate’s skills and experience, helping
to ensure more equitable pay setting that is not based on discrimination, bias, or other factors
irrelevant to the business of the federal government.

IV.  Alternatives to Determine Pay Above Minimum Rate Should Not Rely on Similar
Proxies for Prior Salary or Processes that Allow in Bias

The proposed rule ensures that government agencies will continue to have ample tools available
to set pay in ways that are objective, consistent, and equitable. However, while the proposed rule
ensures that the federal government has many mechanisms in place that can be used as
alternative means to set pay above the minimum, we are concerned about the potentially
discriminatory effect of some of the alternative measures proposed and urge that the final rule
disallow reliance on those factors most likely to introduce bias. Flexibilities in setting salaries for
new hires should be approached cautiously and implemented with an eye to ramifications for
equity. Subjectivity in pay setting is typically where discrimination enters the process, because it
is more prone to bias (including implicit or unconscious bias). Gender inequality can be curbed
by providing more transparency and structure around the implementation of flexibility or setting
starting pay above the minimum.

Under 5 CFR § 531.212(c), as set out in the notice, the government can set an employee’s salary
above the minimum rate of the highest applicable rate range for those with superior
qualifications and special needs based on “the level, type, or quality of the candidate’s skills or
other competencies or other qualities and experiences” as well as rely on the position’s
occupational series and grade level and competencies required in the position to be filled, and
factors such as disparities between federal and non-federal salaries for the skills, existing labor
market conditions, including the availability and quality of candidates for the same or similar
positions, recent turnover in the same or similar positions, the importance of the position being
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filled, the desirability of the geographic location, duties, and/or work environment, the agency
workforce needs, and finally, “other relevant factors.”?

We are concerned that some of these factors can introduce pay distortions and contribute to pay
inequality in the longer run. First, we are concerned that the proposed regulations would continue
to allow an agency to seek to match a competing job offer, even if this would not be the sole
criteria for setting a higher starting salary. The potentially discriminatory impact on the gender
pay gap is illustrated by the case of Freyd v. University of Oregon.?® Professor Freyd was the
most senior academic in her department, but was paid substantially less than more junior male
colleagues with lower performance because the university had paid retention bonuses to faculty
who pursued outside job offers.?” 4 priori there is little difference between allowing the use of
competing job offers while setting starting pay and using this as criteria for raising the pay of
incumbent employees.

Second, when a new hire is provided with a higher than standard starting wage because of
particular labor market shortages at the time of hire, unless there is a review and adjustment of
compensation in all comparable positions (that is, of the remuneration of incumbents rather than
solely of the new hire), the higher salary/starting grade will lead to unequal pay down the line,
and, where one of the employees is in a protected class, may further entrench gender- and race-
based pay gaps. Higher competing job offers, high turnover, or particularly high vacancy rates
suggest that the underlying grading of the position no longer reflects market rates and needs to be
revised for all in the position, not just for the new hire.

Third and similarly, we do not think candidates should be asked about their salary expectations.
Asking a candidate about salary expectations can reinforce gender differences in negotiating
behaviors,®perpetuate salary disparities, and stand as an inaccurate proxy for the employer’s
valuation of the job itself.

V. Prohibiting Reliance on Voluntary Disclosure of Prior Salary History

OPM discussed the idea of agencies having the ability to set pay based on a candidate’s salary
history if it is provided “voluntarily and without prompting.”?’ However, OPM ultimately
decided against this exception because, ultimately, relying on any kind of prior salary history
would negate the positive effects of a prior salary history ban. Men are more likely to disclose
their salaries, as are high-wage earners.>° Similarly, even relying on salary expectations instead
of asking for prior salary results in lower offers.?! This is why some states and localities also ban
reliance on voluntary disclosure of prior salary history in pay setting, including the state of
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California and Salt Lake City.3?> Moreover, the federal government’s pay setting practices allow
for consideration of a broad range of relevant factors in determining appropriate pay setting,
making any reliance on prior salary, even when voluntarily disclosed, unnecessary as an
unreliable mechanism for measuring skills, expertise, or value as an employee. We therefore
concur with OPM’s recommendation and agree that the final rule should prohibit consideration
of or reliance on voluntarily-submitted prior salary history. We further recommend that the final
rule require that job notices include information that prior salary history will not be asked about,
relied upon, or otherwise used in the setting of salaries above the minimum starting pay.

VI.  Factors to Consider for Positions of High Occupational Segregation

Finally, OPM has asked what factors it should consider in setting pay in positions of high
occupational segregation. Occupational segregation, or more specifically, the underpayment of
workers in predominantly female occupations compared to more integrated or male dominated
occupations, is one of the major contributing factors to the gender wage gap.>* The gap in
earnings between female dominated and male dominated occupations is particularly stark in
occupations which require some training and post-secondary education, but not a full bachelor’s
degree, and also include many of the areas of education highlighted in the notice, such as
Engineering and Architecture, Medical, Hospital, Dental, and Public Health, and General
Administrative, Clerical, and Office Services.>*

One such factor to consider in future pay equity rulemakings is the government’s job evaluation
and pay setting process across occupations and agencies. Job evaluation schemes are set up to
provide a fair and consistent approach to setting pay relativities within organizations.*>> However,
historically, many job evaluation schemes have undervalued factors and components of jobs
particularly associated with female-dominated occupations and occupations historically
dominated by Black workers.?® The systematic review and adjustment of salary relativities for
gender bias in 14 states in the 1980s resulted in significant reductions of gender wage gaps for
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public employees in those states.?” A recent review of the Federal Government’s factor
evaluation system, FES, highlights how this system may contribute to pay inequities by

assigning lower values to factors more commonly found in female dominated occupations.’® We
recommend that the federal government conduct a systematic review of the FES to identify and
remedy potential gender and racial bias in the scheme. In doing so, it can draw on models such as
the United Kingdom’s National Joint Council Scheme (NJCS), developed by UK-wide local
governments, unions, and leading job evaluation experts to ensure a job evaluation system free of
gender and racial biases.*

Conclusion

On behalf of the Equal Pay Today campaign and all the undersigned organizations committed to
pay equity, thank you for the opportunity to submit comments on the NPRM. Please do not
hesitate to contact Deborah J. Vagins, National Campaign Director and Director of Equal Pay
Today, at Equal Rights Advocates at dvagins@equalrights.org with any questions.

Sincerely,
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37 Heidi 1. Hartmann & Stephanie Aaronson, Pay Equity and Women's Wage Increases: Success in the States, a
Model for the Nation, 1 DUKE J. GENDER L. & POL'Y 69 (1994).

38 Rashmi Chordiya & Larry Hubbell, Fostering Internal Pay Equity Through Gender Neutral Job Evaluations: A
Case Study of the Federal Job Evaluation System, 52 PUB. PERSONNEL MGMT. 25 (2022).

39 See WAGE EQUITY STUDY TEAM, supra note 8.



Legal Voice

Methodist Federation for Social Action
Mississippi Black Women’s Roundtable
MomsRising

National Advocacy Center of the Sisters of the Good Shepherd
National Center for Transgender Equality
National Council of Jewish Women
National Committee on Pay Equity
National Employment Law Project
National Organization for Women, Virginia Chapter
National Organization for Women
National Women’s Political Caucus
Oxfam America

Philly CLUW

PowHer New York

ROC United

Shriver Center on Poverty Law
Supermajority

USOW

Women Employed

Women’s Law Project

1000 Women Strong



